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Forms AND INsTRUCTIONS.

The object in preparing the following forms and
suggestions, has been to present to some extent, the
great amount of litigation in regard to public roads.
Hardly a term of court passes in this judicial district
that the legality of some road is not questioned, making
large and useless bills of cost to the taxpayer, until 1t
has almost become a conviction in the minds of the
people that they have no legal roads.

When we consider that a large proportion of the
public revenue annually raised, is appropriated to the
establishment and maintenance of public highways,
the importance of the subject is more fully realized.

ESTABLISHING ROADS.

[t shonld be borne in mind that in establishing
public roads, private property is taken for public
use, which can be done only by due process of law—
hence the necessity of conforming to the statutes as
nearly as possible.
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Boards of county commissioners are courts of in-
ferior and limited jurisdiction, and have not the same
presumption in favor of the legality of their proceed-
ings as courts of record. For this reason the record
should be full and explicit, especially regarding all
facts necessary to give the Board jurisdiction to act.

The first step to be taken by any person or persons,
desiring the establishment of a county road, is to give
notice of an application to the board of county com-
missioners for that purpose, which may bein the fol-
lowing form :

FORM L
ROAD NOTICE.

Notice is hereby given to all persons concerne?,

that application will be made to the boari of county

commissionersof  ..... County, Washington Terri~
tory at the next regular session of said Board to be
begun and holden at . ,on the .... day of

188 | to establish a county road. Begiuning at (%ere
specify where the road is to begin) ; thence running (Aere
give course and name intermediate points if any) ; termi-
nating at (here name place where roud terminates)

Dated at ...... County, W. T.

this .... day of ...... 188 . SIGNED.

Add names if desired.

s

This notice is in the nature of an advertisement,
and although it does not appear to be necessary that
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it shall be signed, yet it may be very properly, by one
or more of those petitioning for the road.

The notice must be published the full period of
thirty days prior to the meeting of the board, by
posting one copy at their place of meeting and three
copies in public places in the vicinity of the proposed
road. - '

The next step will be to prepare and circulate a pe-
tition for the road, and file it with the board before
its next meeting. As a remonstrance with a greater
number of qualified signers than there are signers to
the petition will defeat the road, and make the sure-
ties liable for the costs, those desiring the estab-
lishment of the road will govern themselves accord-
ingly in securing signers to the petition. The petition
may be in the following form:

FORM IL
PETITION.

To the board of county commissioners
county, Territory :

The undersigned, housebolders of ..... County,
residing in the vicinity of the proposed road

hereinafter described, petition for a county road to be

laid out and established as follows: Beginning at (herc
state where road is to begin;) thence running (here give
ecoursc and intermediate points, if any) ; terminating at
(here name place where road terminates.)

Dated at ..... County, W. T.,

this ....dayof ...... , 188
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(Signed by at least twelve householders,)

One or more of the petitioners should be prepared
at the next session of the board with proof of publi-

cation of notice, qualification of petitioners and with
a bond for costs.

The Bond may be in the following form:
FORM IIL
BOND FOR COSTS, TO ACCOMPANY PETITION,

KXNow ALL MEN BY THESE PRESENTS: That we, .. ....
as principal, and .. .. .. as sureties, are held and firm-
ly bound unto .... County in the full sum of two
hundred dollars, for the payment of which we jointly
and severally bind ourselves, our heirs, executors, ad-
ministrators and assigns firmly by these presents.

Witness our hands and seals this .... day of ....
188 .

Whereas, the above bounden .... and others, did
on the .... day of .... 188 , present to the board
of commissioners of ..... county, a petition for

laying out and establishing a county road, (kere wnsert
a full description of the road as appears in the petition.)
The condition of this obligation is such that if the
above bounden ..... will pay all costs and expenseg
that may be incurred by reason of the view and sur-
vey of said road. If the county commissioners refuse
to grant and allow the prayer of the petition, then
this obligation to be null and void ; otherwise to re-
main in full force and virtue.

Signed, sealed and delivered
in presence of 88

The petition and notice must be sufficient under
the law, and proof must be made to the satisfaction
of the board that notice has been published thirty
days prior to the application—one at the place of
meeting of the board, and three in public places in the
vieinity of the road ; and that at least twelve of the

* petitioners are householders residing in the vicinity of

the road.

These facts are jurisdictional and will not be pre-
sumed, but must be found by the board and such find-
ing made of record, until thisis done the board has
no authority to act.

A householder is a person at the head of a family—
keeping house with his family or those whom he is
supporting.

Any person interested in the laying out of a county
road may sign the petition; but at least twelve sign-
ers must be qualified under the law.

The term vicinity, with reference to the residence
of petitioners, and place of posting notices, is any
place along or near the line of the proposed road, but
the place of posting notices must be public.

At the session of the board designated in the notice
the commissioners will proceed to examine the peti-
tion, and if found sufficient receive proof of the qual-
ifications of the petitioners and posting of notice.
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It would seem that the chairman may swear any
person or persons having knowledge of the facts, and
the board receive oral testimony with regard to peti-
tioners being householders, and qualified as to resi-
dence and of the due posting of notice.

The commissioners may be satisfied from their per-
sonal knowledge as to the qualifications of petitioners.

A convenient method of proving publication of no-
tice is for one of the petitioners, or other person, to
preserve an exact copy of the notice and endorse an
affidavit thereon, which may be in the following form:

FORM IV.
FORM FOR AFFIDAVIT OF PUBLISHING NOTICE.
Territory of Washington.|
..... County. o

............ , being duly sworn. on -gath says that
he is a citizen of ... County over the age of 21
years; that on the .... day of . . , 188 , he
posted correct and true copies of the foregoing notice
in three public places in the vicinity of the proposed
road, described in said notice, to-wit: (here name the
places), and also one at the place of meeting of the
board of county commissioners of said county, to-
wit, at (here name the place where the board mect, as on
the door of the County Auditor's office.)

SIGNED.
Subscribed and sworn to before me
by ...... this .... day of ..... 188
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If not proved in some -other manner, proof of qual-
ification of petitioners may be made by affidavit in the
following form:

EORM V.

FORM FOR AFFIDAVIT OF QUALIFICATION OF PETITIONERS,

Territory of W ashmgton -
County. % 58,

........ , being sworn, on oath says that he is a
citizen of ...... County, over the age of 21 years,
and has personal knowledge of the place of residence
and legal qualifications of the persons whose names
are signed to the petition, hereto attached; that
twelve of suid petitioners, viz: Giere give the names of at
least twelve of the petitioners) are householders residing in
the vicinity of the said proposed road. SIGNED.
Subscribed and sworn to before me
by...... .lhis .... dayof .... 188

Should the board find that due notice h‘lS not been
given, or that a sufficient number of qualified petition-
ers have not signed the petition, they should reject
the same and end all further proceedings in the mat-
ter. The record of rejection may be in the following
form: ‘

FORM V1.
FORM OF RECORD FOR REJECTION OF ROAD PETITION.
In the matter of the petition of ...... and others

for the establishment of a county road from ......
via ...... to ...... , the board finding that due no-
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tice of the application to the board to lay out said
road has not been given (or state any reason for the rejec-
tion, as failure to furnish bond for costs, want of sufficient
qualified petitioners, ete.) it is ordered by the Board that
said petition be and is hereby rejected.

If the board find the proceedings regular, they will
make an order approving the petition and appoint
three viewers and a sarveyor to locate the road.

The viewers must be disinterested householders,
residents of the county. /

Persons who have signed the petition or whose res-
idence or property is so situated as to make them in-
terested for or against the location of the road, are
disqualified to act as viewers.

The time and place of meeting of the viewers should
be fixed in the order of appointment. The order ot
of the board receiving the petition and appointing
viewers may be as follows: .

FORM VII.
ORDER OF BOARD ON PRESENTATION OF PETITION.

In the matter of the petition of
presented to the board, praying for the establishment
of a county road (here insert preeise description of the road
set forth in the pelition). The board having taken proof
and heard testimony in regard to said petition, and

and others,

from the evidence produced find as follows:

First.—That at least twelve of the petitioners are
householders of the councy and reside within the vi-
cinity of the proposed road.
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Seconp —That notice was give by advertisement
posted at the place of meeting of the board and also.
at three public places in the vicinity of the proposed
road, thirty days previous to the presentation "of the
petition, notifving all persons concerned that appli-
cation would be made this session of the board for
the establishment of said road.

Tuirn.—That a bond for payment of costs and ex-
penses of the view of the road was filed and approved
by the board. Therefore it is ordered that. .., ....
and ., three disinterested householders of the
county, are hereby appointed viewers,and. ..., a sur-
veyor of said road.

- Itis further ordered by the board that said viewers
~and surveyor are hereby directed to meet at the place
of beginning of said proposed road as set forth in the
_petition on the....day of.. .188 (or on their failing
zfo meet on said day, within five days thereafter) and view, -
survey, and lay out said road as prayed for in the
petition, and the auditor is hereby directed to furnish
....one of the petitioners with a certified copy of
this act of the board.

~ The petitioners should see that a duly certified
copy of this order is procured from the auditor and
placed in the hands of one of the viewers, and the
~viewers and surveyor notified of their appointment at
east five days before the time fixed by the board for
“their meeting, otherwise they might not act. These
‘are directory proceedings, and if the order is placed
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in the hands of one of the viewers by any means be-
fore the time of meeting, and the viewer should pro-
ceed to act, the law would be complied with. The
viewers and surveyor should meet at the place and at
the time fixed by the board, or within five days after-
ward, as their authority to meet at any other time is
doubtful.

The viewers should each take an oath or affirmation
to discharge the duties of their appointment faithfully
and impartially, which may be administered by the
surveyor or either of the viewers who has been sworn.
They will then take to their assistance two suitable
persons as chain bearers, and one marker, and proceed
to view, survey and lay out the road as described in
the order, as near as may be.

It is doubted if the viewers lave any authority to
depart far from the route named in the petition and
order, for the reason that persons whose lands are so
appropriated would have no notice of their action, or
opportunity to remonstrate or file claims for damages.

The viewers should take into consideration the
utility, expense, convenience and inconvenience
which would result to individuals as well as the pub-
lic in establishing a good road, upon substantially the
route named ; and unless the road can be so estab-
lished, they should report adversely. The surveyor,
under the direction of the viewers, should survey the
road and cause the same to be conspicuously marked
throughout, noticing the angles and distances. Sec.
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5 road laws 1879 should be carefully consilered and
followed, as it is not the intention of this pamphlet
to dispense with the use of the road law, but to ex-
plain and furnish forms for it.

When the work is finished the surveyor should,
without delay, make out a certified return of the sur-
vey and a plat of the road and deliver the same to
one of the viewers.

The surveyor's return and certificate may be in the

following form :
FORM VIII

SURVEYOR'S RETURN AND CERTIFICATE.
To' the board of county commissioners of ....
county, W. T.
The undersigned having been appointed by the
board dated .. 188 surveyor to survey a county

"road beginning at (here set forth the road as described in

the order) hereby certify that the following is atrueand
correct return of the survey of said road as made by
me under the direction of the viewers to wit ; (here
set forth the survey as made ; giving the starting point, course,
distunces, notes of points established. termination of the road
efc.)and that herewith is a correct plat of said road
according to said survey.
Dated this . ... day of

... 188 surveyor.

The viewers will make out and sign a report in
favor or against establishing the road, giving their
reasons therefor.

If two of the viewers report in favor of the road, it
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will be safficient. but there seems to be no reason
why a minority report of one cannot be made. The
viewers will then cause the reportand the surveyor’s
plat and survey to be delivered to the county
auditor without fail befrre the next session of the
board of county commissioners.

The viewers report may be in the following form.

 FORM IX,
REPORT CF ROAD VIEWERS.

To the board of county commissioners for. ....
county Washington Territory.

The undersigned viewers aspointed by your board
at its. ... ... .session to view and locate a road (here
insert precisc description of the road as set forth in te order)
present the following report; we met on the....day
of ....188 and after having been first duly sworn by
....to faithfully and impartially discharge the
duties of our appointiment: we took to our assistance
....and....two suitable personsas chain bearers and
...... as marker, and proceeded to the place of be-
ginning of said road as designated in your order,and
viewed, surveyed and laid out said road as directed,
as near as in our opinion a good road can be made, at
a reasonable expensc. For a more full and complete
description of our work we refer you to the field notes,
survey and plat of said road by the surveyor, lere-
with presented. Our opinions are in favor of the cs-
tablishment of said road for the following reasons:
(here give reasons) or, our opinions are against the es-
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tablishment of the road (here give reasons).
Respectfully submitted.

Dated at . ... this .... .

day of .... 188 . . .. ... Viewers,

Persons opposed to the establishment of the road
should prepare and sign a remonstrance and file the
same with the board at the same meeting when the
report of the viewers is received; and be prepared
with proof of qualifications of remonstrators. Any
person interested in the matter may remonstrate, but
to defeat the road a greater number of householders
residing in the road district, or district to be estab-
lished through which the road is to be laid, must sign
the remonstrance than have signed the petition.

The statute does not in terms provide that the re-
monstrators shall be householders, neither does it pro-
vide that they shall be of age; nor make any qualifi-
cation necessary, except residence, but the writer of
this is of opinion that the intention of the law-makers
was, that the qualification of the remonstrators should
be the same as that of the petitioners.

The remonstrance may be in the following form:

FORM X.
REMONSTRANCE.

To the board of commissioners for .... County,
Washington Territory:

The undersigned householders of ..... County,
residing within the road district or districts of the
proposed road described as follows: (kere insert precise
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description of the road as appears i~ the petition) respect-
fully remonstrate against the establishment of said road.
(if desirable, here insert reasons 1why road should not be estab-
lished.)
Dated at ... .. this day of Names.
....188

At this session of the board the report of the
viewers should be publicly read rwice and acted up-
on. The action of the board at this time is decisive
of the road and should be carefully considered. If
the remonstrators outnumber tne petitioners the com-
missioners have no discretion, but must refuse to
establish the road. In computing the number of re-
monstrators and petitioners, the board should con-
sider only householders residing in the district or
districts, through which the road isto pass.  Not-
withstanding the 1eport of the viewers is adverse,
the commissioners may establish the road; but as
such action would be out of the usual course, the
commissioners should proceed with caution, and only
establish a road when an adverse report of the viewers
has been filed, from the facts and evidence upon the
face of the viewers report and the surveyors returun.

Where there is any controversy as to the number of
legally qualified petitioners and remonstrators the
board should make caretul investigation and may re-
ceive evidence upon the question.

Should there be claims for damages filed, the board
cannot establish the road at this time, but should ap-
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point viewers as hereafier directed.

[f no remonstrance outnumbering the petition has
been filed, and no claim for damages made, it then be-
comes a question entirely within the discretion of
the board whether to establish the road. When the
board act legally, in good faith, without oppression,
their action cannot be controlled by the courts (Sher-
man vs. Buick 32 Cal. 241.)

The coiamissioners should consider the expense of
making the road and the utility, convenience, and in-
conveniences which would result to individuals and
the public ; the words of the statute are “ public
atility.” I the board decide against laying the
the road on these grounds or upon any of the grounds
before stated, they shall make an order refusing to
establish the road, stating the ground of their action.
Form No. 6 may be modified to meet the case.

In case of refusal to lay the road, the board will pay
the costs incurred, and notify the bondsmen and sur-
ities of their liability, if the costs are not repaid to

"the county, suit should be brought on the bond.

If the board decide to establish the road their order
may be in the following form.
FORM X1.
ORDER OF BOARD ESTADLISHIMG ROAD,
.. one of the viewers appointed by the board at its
...... session 188 to view and locate a road (kere in-
sert the precise description of the road as set forth in the

petition) having on the....day of....188 , delivered
3
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to the county auditor, the report of said viewers in
writing, together with the plat and certified return of
survey of the road by..... surveyor, and said
report stating the opinion of the viewers to be in
favor of the establishrment ot said road, and the re-
port having been read publicly twice at the same
meeting by direction of the board, and wo remon-
strance with a greater number ot remonstrators than
there are names on the petition being presented, nor
any petition for damag:s having been filed, and the
board being satisfied that such road will be of public
atility;it is ordered by the board that said report, plat
and survey be and they are hereby approved and ac-
cepted by the board, and the auditor is hereby
directed to record the same in the road book of the
count , and from henceforth said road shall be con-
sidered a public highway; and 1t is further ordered
by the board that the supervisor of roads for the road
district in which said road is located is hereby directed
to open said road according to law. And the Au('iitor
is hereby directed to furnish said supervisor with a
certified copy of this order and action of the board.

If the proceedings had confer authority upon the
board to establish the road and they are of the opin-
ion that the road will be of public utility, but claims
for damages have been filed, they should delay action
on the report of the viewers, and appoint three dis-
interested householders of the county to view the
road where it runs through the lands of the claimant
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or claimants and assess damages, This order may be
in the following form:
FORM XIL
ORDER APPOINTING VIEWERS TO ASSESS DAMAGES,

In the matter of the proposed road petitioned for
by ..... and others beginning at (here inscrt descrip-
tion of road as shown by petition) it is ordered that the
report of the viewers, surveyor’s return and plat of
said road be received, but claims for damages for lay-
ing out said road having Dbecn filed by (here imsert
names) it 1s ordered that .. .., .and ..., three
disinterested householders of said county are hereby
appointed viewers to view said proposed road and as-
sess damages. Said viewers shall meet on the .. ..
day of . 188 , or at such time as they may agree
upon, and after having been duly sworn to discharge
their duties faithfully and impartially, shall view the
proposed road the whole distance it runs through the
premises of said claimant or claimants and assess and
determine how much less valuable such premises of
the claimant, or claiments, would be rendered by
opening said road, and report the same to the board
at their next meeting.

A certified copy of this order should be delivered
to one of the viewers, and the others notified of their
appointment, without delay. The statute does not
point out who shall furnish the viewers with this
order, but unless it is done, by some other person, the
petitioners should cause the same to be furnished the
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viewers,

The viewer receiving the order should notify the
others.

The viewers should examine the matter carefully
and endeavor to do justice by all parties.

In estimating damages they should take into con-
sideration the benefit which such road will be to the
premises as well as the damages resulting from laying
the road.

The amounts which in the viewers opinion should
be paid each claimant, will be seperately stated in
their report, and the same filed with the board he-
fore their next meeting.

The following form mav be used.

FORM XT1IL
VIEWERS REPORT UPON ASSESSMENT OF DAMAGES.

To the board of commissioners of ..... county.

The undersigned viewers appointed by your board
atits .....session in 188 to view and assess the
damages which would be sustained by (give names of
clavmants) if the proposed road described in said
order should be laid through their premises present
the follow.ng report. We metat ..on....day of
....188 and after being duly sworn by...... to
discharge the duties of our appointment faithfully
and impartially, we proceeded to view said proposed
road the whole distance throngh the premises of the
claimants (give names) and assessed and determined
the damages which in our opinion said claimants

would sustain by reason of the opening of said road,
that we have assessed and determined and it is our
opinion that the premises of ..... would be rendered

..... dollars less valuable by opening said road.

(f it Is determined that the premises of any claimant
would not be rendered less valuable by opening the roady say
that we have determined and it is our opinion that
the premises of ..... would not be rendered less
valuable by the opening of said road.

Signed this....day of. ..

... 188 ... L. Viewers.

If the board is satisfied that the assessment of
damages are just, and-the road of sufficient importance
to warrant the payment of the same. they should order
them paid and establish the road, if however, the
board is of the opinion that the road is not of sufficient
importance to warrant payment of the damages as-
sessed, they may make an order refusing to establish
the road, until the expense or damages or such part as
they think proper shall be paid by the petitioners.
In case the board is satisfied the assessments are un-
just from being too low, (the claimunt refusing to a<cept
the same) or too high ; or if the claimant refuses to ac-
cept the same awarded by the viewers ; there scems to
be no reason why the board wmay not, under sub-
division 5, 6 Sec. 11 P. 305, Acts 1869, settle and ad-
Just the matter with the claimants and pay them ac-
cordingly.
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The board may defer final action in establishing
the road for this purpose.

Whenever final action is taken and the road estab-
lished, an order to that effect should be made by the
board, and the same with the viewers report, sur-
veyor's return and plat entered in the road book.
Form No. 11 heretofore given may be used, adding
such further proceedings as have been had.

- Sections 85 and 26, road laws of 1879, have been
construed to be prospective in their operation by the
District Court »f the Third Judicial District.—/ierc?
vs. Smart, Feb. term, 1880.

In so far as they provide that notice may be omit-
ted they would undoubtedly be held 7oid, as being in
conflict with the Constitution of the United States,
which provides, that *no person shall be deprived of
life, liberty or property without due process of law ;
nor shall private property be taken for public use
without just compensation.”—Ar:. 5, Amen. Con. U. 8.

Laws of 1863 required all orders and proceedings
touching roads to be recorded in the road book.
Laws of 1879 do not seem to require such record; but
as due notice and a sufficient petition are indispensa-
ble to the establishment of a legal road; there seems
to be no objection to recording the notice or proof of
notice, or both, and the petition in the road book, as
well as all orders of the board touching the road.

TO ALIER, VACATE AND REVIEW.
To alter, vacate or review public ro.ds the same re-
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quirements as to notice, petition and bond must be
complied with as in establishing new roads.

Secs. 2, 3 an'! 14. Road Laws 1879.

By carefully examining the statutes on the subjects
any person familiar with the proceedings for estab-
lishing roads may adapt the appropriate forms hereto-
fore given to these purposes.

See 11, laws 1879, provides for restoring and
straightening roads where their beginning or true
course has become uncertain. This section does not
specifically require notice and petition. Aud where
a survey and establishment cn the old line is sought,
there seems to be no objection to the board of com-
missioners causing this to be done, whenever in any
manner it comes to their knowledge that the same is
necessary. But where it is sought to change the
route of the road by straightening it, theiraction is in
the nature of an alteration, and on account of any
such change, would require petition and notice, that
remonstrance and claims for damages may be filed.

The review provided for in this section is contem-
plated only in cases where legal roads already exist,
and make valid roads before illegal.

VACATING ROADS

For vacating roads, notice, petition and bond are re-
quired, to give persons opposed an opportunity to re-
monstrate; and for security for costs of review in case
the road is not vacated.
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ALTERING ROADR.
Tu altering roads there seems to be no objection to
uniting a petition for vacating an existing road ;bzm;ll
e W
1 i etition. Where bot
laying out a new one, in the samne petitic

are on the same general route, and an alteration only

is sought, the notice and petition should accuraﬁ‘?]y
" deseribe the parts of road to be vacated, and the line
where the new road is to he laid.

Where a public roal runs through the lands of :411)(/1
person or persons who desire to turn such roa
through another portion of their la»fxdf. theyq may }?e:
tition the board of county cominissioners ther‘ef.m.
In these cases no notice need be given; the petition
should deseribe the change desived and need be slgned
by persons interested only. A. bond sh()}nd be %gfen
for costs; whetier the route of the road is chang? : or
not the petitioners must in all cases pay thej\. .(,Obt«%,
and the road will not be changed un@ t-he petitioners
have opened the new road, and made it in all respects

: the old one.
eun(VLLZ:e it is sought to turp the road upon lands'
other than those of the petitioners, the cas.e is one of
alteration and must be by petition and notice.
PRIVATE ROADS.

As in other cases a person oOr perS(?ns ‘Whos.e lands
are so situated as to have no commumcat}(fn with any
ublic road, may make application i writing to the

. , for a road

county commizsioners at any regular tern

leading from such premises to some convenient road—
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the application may be in the form of a petition,
which shall set forth the facts upon which the appli-
cation is based, and should describe the place of be-
ginning, route and termination of such proposed road.

Fifteen days notice should be given of the appli-
cation, by posting notices in three public places in the
district where the proposed road is to be located.

No bond is mentioned in the statute, but as the
applicant is to pay all costs, and if the road is opened
all claims for damages. a bond in the sum of two
hundred dollars should be required. Among the
dities of the viewers is that of giving at least three
days notice to all persons through whose lands such
road is to be located ; this should be strictly com-
plied with, and returned with the names of the per-
sons, in the viewers report.

In case of non-residents, it is thought it will be
sufficient to post written notices on the lands of persons
to be effected. The commissioners may appoint a
surveyor when necessary.

If the board is satisfied that the report of the
viewers is just, they may establish the road, upon
payment by the applicant, of the costs and damages,
and not otherwise.

If payment if not so made the board should pay the
costs of review, and proceed on the bond for indern-
nity. These roads are of a quasi-private nature; are
thirty feet wide; gateways may'be allowed by the
viewers ; yet no public money can be expended upon

i
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them ; but they are pahlic w'th regard to the right,
of all persons. to their use. ‘ '
[t is in exceptional cases only, that these proceed-
ings will be resorted to.—See Sections, 15, 16, (7, Road
Las 1879. \

APPOINTMENT OF SURVEYOR.

In all cases when a surveyor is to be appointed, any
competent surveyor may be selected, but it will be
well to ascertain before appointment. if such person
will act, as the county surveyor ouly is compelled to
make such survey.

LDUTY OF VIEWERS. .

Viewers are compelled to act, under a pgnalty for
refusal or neglect. )

In all cases of laying out, altering or vacating roads,
when due notice has been given, and the proper peti--
tion filed, the bourd have acquired jurisdiction of the -
subject, and all persons to be eflected, are then
bound to take notice of the action of the board,
while acting within the authority given by the S.tat;ufe_._ il

For this reason it is believed that in any case where
viewers have failed to act, new viewers may be ap.

pointed at a subsequent weeting of the baard.
NOTICKE.

In all cases where notice is required the full stat-
utory period is necessary. Oue day less than this
renders the notice of no effect; for éxample: to give
thirty days notice, the day on which the notice was
posted will not be counted, as the law does not con-

MoV Guuajuuay :uoqu. "20NIRSB A 8340107 bt
dsoyeredaxd “a0 ‘soyreq ony yu -agr:m a
uo q?nop % fopeor nl[Im.n pmm::g mm
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sldu‘ the fractions of aday, and as thirty aays notice
will not have been given until twelve o’clock at, night
on the thirtieth day, it follows that the day followin
the thirtieth day will be the day on which all artiei
.-xlll_)o_uld be required to take notice of the petitioﬁ.

. NEW ROADS.

: Afte"r 8 road has been established by the board, the
gupervxs(?r of the district has full power to <>per; the
_samfa, ustng the means authorized in opening older es.
tablished roads, with an additional two days extra
wm:k from each person who signed che petition,

The auditor will furnish such supervisor with a list
of the names of the petitioners.
- The provision of the statute relative to the daties
of road supervisor is very broad and sweeping, and it
would seem that if such supervisor did not kt;ep the
' ?‘ounty roads in his district in good repair, would sub-
chF him to & criminal prosecution; but the supervis-
Or 18 empowered under the law, in addition to the an-
nuai{tgx levy, to eall out those living in his district to
:::; upou the roads until the same are in good re-
’ljhcre is mo better critericn of the thrift and pros.-
perity of a community than that they have good sub-
stantial roads kept in a passable eondition,
The ancients understod this, as evidenced by their

: renowt.)ed highways. come of which although fifteen
centuiies have passed away since they were built are

still 5o use and now traveled.



i ! DEPARTMENT ON#.
[Filed January 17, 1883,

UITE COUNTY
B V8. No. 8,483,
QY¥DSTUN.
gms was a proceeding to condemn a strip of
1and belonging to the appellant for a road 1a the
county ot Butte,

submitted for consideration,namely : 1, Whether

name of the county. 2. Whether the appellant’s
land has been appropriated by 4 proper judgment
of condemnation.

capacity to acquire real property within its hu}.
its for roads apd highways, etc. (Sec. 360, C, C.}
It 13- also an integral part of the Scate, and en-
vitled, as an agent of the State, to the control and
raanagerent of the roads and highways within
1ts jurisdiction. It istherefore a personincharge
of a pubilc use, and may exercise the right of em-
inent domain in pehalt of the use, {Sec. 1,001,C.C.)
But 1t cannot exercise the right except in the
manpner provided by Title VII, C. C.P. Likeany
other condemning patrvy, it 1s bound to show that
the requirements of the statute which permits it
to take private property for public use have been
fully comptied with., Hence it must,in any pro-
ceeding initiated by it for that purpose, show
affirmatively that the property which it proposes
to take 1s to be applied to a public use ; thatitis
nceessary o take iy for that purpose, and that
the compensation t0 which the owner of the
property is entitled has been ascertained and as-
sessed according to law. And each of these
things must affirmatively appear in the record of
the proceedings to have been found as facts by
the verdict of a jury or the finding of the
Court, and to have been contirmed by the judg-
ment of the Court, (Sections 1241-51-562, supra.)
It not so found and adjudged the proceeding will

ascertained, assessed and adjudged, and is ready
to be pald. (Sec, 1253, supra.)
Such compensation consists of the whole value

which the proposed improvement may be
to the owner. What such damages may
be, will, of course, depend upon the circum-
stonces of each case. But under all circume
stances the owner is entitled to the falr market
value of the land proposed to be taken, to be estl-
mated at the commencement ot the proceeding to
condemnn (8ec. 1,249, supra); and, in addition, to
ihe remalnder of any damages for the conseguens
tial injury t0 the remaining portion of hisland
atter deducting benefits,

In ascervainipg the amount of such damages
all the circumstances which naturaliy in Jjure the
property of the owner, In consequence of taking
partof 1t for a public use, should be taken into
conglderation—such as depreciation in value,
difficulty of access, difficulty of Carrying on busi-
ness, danger of fire and increased NECESSArY eXe
penses 1n the way of building fences and the like,
Injuries gpeculative and remote should, of course,
be excluded, (Cooley’s Con. Lim., 566.3

under censideration, we think the appellant was
entitied to prove, as an element ot damages, that
the proposed taking of a portion of hisland for
public use would impose upon him the necessity
of fencing the remaining portion of hisland, if
that necessity resulted irom the taking, 1t would
be an injury for which he would be entitled to

Scott, 1 Penn,, 8, C,, 503 ; Sacramento vs. Moffat,
6 Cal., 74.) But the entire proceeding is insuffi
clent for the purpose of condemnation. By the
record it appears that the case was heard and
determined by the Court without a jury, and the
Court made and flled a finding of facts, which is
not in the record. It has been stipulated, how-
ever, that the finding sustains the material alle.
gatlons of the complaint, and upoun 1it, “as conclu.
gions of law, the Court finds: That the opening ot
sald private road and the condemnation of sa‘d
land belonging to said R. W. Boydsuun, and herein
sought to be condemned, i3 absolutely necessary
for the purpose ot opening said road, and that
said road should be iald out and opened, and sald
land condemned for such purpose upon the pay-

ment to said R, W. Boydstun, according to law,
tha sanm nf K154 and that each nartv haveto ehanld

the proceeding has been properly brought in the |

A county is a public corporation, endowed with |

be void. For private property cannot be taken !
from an owner against his consent, except for a
public use, after justcompensation for ithas been |

"

Applying these principles to the proceeding |

; dﬁ%‘g%ﬁ@?‘e‘%chlty.‘t}@’r%i«j?gm%déi?ué’?““c}ﬁfﬂﬂﬁﬂ"V%.

Mainly, two gquestions have been argued and.!
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This Territory is a new country, flast settling up.
and it is of the greatest importance not only to us, but
: ic highways should be care-

the future, that our public highway ‘ ' )
fully established—that we may not after having ex-
pended years of labor and large sums of money on
: clared null and void through

them ; have them . d.ef, a ’ -

some deféet in the initiatory proceedings.

| the northeast corner of the town

SUPREME COURT OF GREGOX.

Stephen Minard, app., vs. Douglas County, res.

Pusric HicEWAYS—PROCEEDING TO LAY Our—
Norice—-How AND BY WHOM SERVED.—When a pe-
tition for laying out a highway was presented to
the county court and the notice of the application
given to interested parties was not signed by the
petitioners, and the-proof of gervice stated that
the notice was posted'in three public places, with-
out stating where those places were, Held, that
the laying out of & highway through the land of -a
private owner, is a taking
public use; that the notice required by the stat-

‘ute was in the nature of process and should have
been signed by the petitioners; and that s notice
signed “A. P, Kennedy, attorney,” was a nullity.

By TrE CoURrTt, WaLDO, J, !

This is an appeal from the Jjudgment of the circuit
court for Douglas county, dismissing a writ of re-
view directed to the county court of said county,
acting as a board of county commissioners, .

On the first day of September, 1879, a petition was
presented to said court acting as a county board,
Signed by the requisite number of freeholders, pray-
ing said court 1o lay out and répen & road upon a
route therein described, and the following copy of
notice and proof of service was filed with the peti-
tion:

“Noricr.-—All persons concerned are hereby noti-
fied that application will be made to the county court
of Douglas county, Oregon, at the next session, for
laying out and locating county rord beginning at
of Looking Glass,

in section 35 in township 27 8, in range 7 W, in same

, county and state; thence north to the southwest

corner of Peter Burng’ lot, in section 36in said town-
ship and range; thence in an easterly course on the
line and grade of the Ceos Bay military ‘wagon road,
&8 now traveled, to the west line of Stephen Min-
ard’s fence, thence around the foot of the hill on
the original survey line and grade of said Coos bay
wagon road to the South Umpqua river at Owen’s
ferry, opposite the town of Roseburg.
(Signed), “A. H, KENNEDY,
Attorney for Applicants.”
» July 28, 1879.

| “State of Oregon, County of Douglas—

. “A. H, Kennedy being first duly sworn, upon his
oath says: I gave notice by advertisement posted.at
the place of holding county court, and also in three
public places in the vicinity of said proposed road
thirty: days previous to the presentation of said peti-
tion (in the notice hereto annexed mentioned) tothe
county court, notifying all persous concerned that
application will be made to said county court at their
next session for laying out a county road ss in said
notice mentioned, a true gnd correct copy of which

“A. H. KENNEDY.”

notice is above set forth,

(Signed),

of private property for | :

|

i

i

!

Subscribed and sworn to before me this 1st day of |

September, 1879. (Signed) T. R, SHERIDAN,

County Clerk.”

$

‘Maine, 355; Siefert vs Brooks, 34

Upon such petition and notice such proceedings |
that. onthe 8th day of
1880, the said proposed road was ordered to

were had by the county court
danuary,

y

be opened snd declared 0 be public a highway,

On the 7th day of April, 1880, the
owner, a portion of whose land had
the ugre of the road,

appellant, g Isnd
been taken for

writ of review to the circuit court for Douglas_coun.
ty, and & writ was thereupon issued, directed {o said

board, commanding

presented his petition for a ;
|
;

them to certify their proceed- |

ings to said circuit court, and upon s bearing upon -
the return to said writ, judgment was reydered dis- ‘
missing the writ, from which suid judgment appel- '

lant appeals-to this court,
‘The ‘appellant is a

party entitled to & writ of re-

view of the action of the county court. 5 Oregon, 280.

Some objection was
county, and not as against the county,
and the sct of the

mere surpl usage.,

made-tc the fuct thy
was entitled as against thefcounty court o

t the case
f Douglas

But the gp-
plication for the writ was an ex parte proceeding,

petitioner in entitling his petition
| a8 against the county court of Douglas

county, was
Rufl vs Phillips, 50 Ge

0. 130, The

writ was directed to the representatives of the
county of Douglas, and notice ot appeal was direct.
gad to and properly served upon said county, so that

trested as the purty respondent,

the county of Douglas may well be
The principal

question arises upon the sutficiency of the nofice

and service to give the

court jurisdicti
Sec. 3, Gen. Luws of

on,

Oregon, page 721, requires

that when & rosad. ig Presented for the action of the

eounty court, it shali bo

accompanied b

y satisfactory

proot that notice has been given by advertisement
posted at the place of bolding county court, and also

in three public places
posed road, notifying

ccunty court for laying out said road,
The laying out and

in the vicinity
81l persong concer
plication will be made 8t the next ge

of said pro-
ned that gp-
ssion of the

opening of a public road

through the Isnd of a private person is g taking of

his property for public
given him of the Proceeding.

liaing, 2 Mich., that slthough

on the subject of notice, its necessity
. 'when private property is
" In Langford vs Ramsey county, 15 Minn,, $75, it
was laid down by McMillan, J. that g aet of
and establish a stafe

invaded.

iegislature «to locate

the:city of St. Paul, in the county of Ra
t eity of 8t. Anthony, in the county of Hennépin,” and,
appointing three commissioners to determine the
| @amages to owners of land taken

out notice to such owners, was void,”

* In all judicial, or quasi judicial preceedings af.
i fecting the rights of the citizen, it is g fundamental
(Cahoon vs,
ad Commis.

principle that he shall have notice,"
Coe, 57 N. H. 598,

161 ; Abbott vs. Lindonbower, 42, no
vs. Corliss, 8 Vi, 889: Howard

ter vs Pape, 1 Mass, 86.) -
These cases show the importance of

' owner whose land is taken for publie 4

See also, State vg Re
sioner, 12 Vyoom, 89 ; Dickey vs Tennyson, 27 Mo.
. 161 ; Corliss
vs Hutchinson, 10
Wis. 384 ; Lancas-

for the road, wWith-
{

notice to the

se,

MEEY 46 the

use, and notice must be
Says Campbell, C. J., |
in Strachen vs Drain Commissioners, 89 Michigan,
170, “We must hold as was jheld in Swan vs Wil :
the statute.is silent |
is implied

ot of the
frony

The pro.



! opizinal writ, had issued his commund to the sher-
4o

ceer in in i ture judicial, and & dayin court
Ceedmg@ﬁlfggﬂgﬁ in al% judicial proceedings.
isa WAL erformed by such motice is expluined
The off ; Z‘, Highway Comnissioners, 28 Michigsn,
in Dupovngw;;ile cuse of & laying out of a highway,
wmcnl“?é pe void, among other reasons, because
gnegeg -4 failed to show that notice had been given
me}*eL‘Ol{t 4 purties. “‘The notice,” suys Coolev,
to 1{‘}‘"?“‘%9 hature of process.?  See, also Hiebert
dost .‘stléln < iV. Va., 57; Wolford ve Letanen, 4 Colo-
Y me ! gepneider vs. MeFarland, 2 N. ¥, 462
rado, vs, Hudson River, Railroad Co., 12 N. Y., 200,
‘%rglggl;an{mon vs. City of Chicago, 40 I1L,, 146.)
“"11 the theory of the common lew all power of w-
Pty ture flowed fyom the crown, snd courts ‘hgm no
dica o compel u party to appesr, or to proceed to
;ggvggiermiuution of & cause, uutil the king, by bis

iff to summui the defendunt before them. Here
3.;% gtate is the sovereign by whose power alone
1 ate 18

- in i wg b plication. 2 farther, gine ] i
the citizen cau be compelled to appear in its courts . plication. Amd, further, since the statute requires |

to snswer an action brought against him.” (Curtis
v MeCullough, 3 Nevada, 210 Curry vs Hinwman, 11

4 |
Illl—iﬂeévc%)the notice in this cage being in the nature )
of process to bring a pgrt}t bgforf; 1 tmh}mal exer~
cising jndicial powers, must be given Ly sote one
anthorized by the state to give it. What the party
notified obeys is not the command of the party who

P fhe wmotice, but, through him, of the state, + principles of the common law, for it is not tobe pre-
g

chose azent he is.

“If;:%fc’::?;inie’s appeal, :?1 Conn., %1, 384, the cour ‘
say: ‘'In Jegal proceedings, angl in vespect to pub- |
Jic matters, thegword nomﬁ_ed is gen_emlly 1f not
nniversally, used as in;;wrtmg a potice given by
goulE Persoil Whose duty’ it wasto give itf, in some
wsnner prescribed, and to some person entitled to .
receive it or be notified.”

Notice, in such a cuge, means mora thau knowledge,
Actual kpowledge cannot even be shown, and must
be laid out of the case altogethier. It means the
formal process einansting from the source, and serv-
ed in the manner, prescribed by the statute. (Id.,
Toland vs County Commissioners, 18 Gray, 12}, The
advertisement 18 the process, and the posting in the
public places is the gervice.

see”

Tn Case vs Humphrey, 6 Conn., §39, Hosmer, C. 1., |
gays: ‘“The service of wIft In geadfal is required |
to be made by & known public, o{m:ex: and it is not,
an nnwarrantable inferenee thaf$ig patety and se-:

curity of the citizen is interelted iy f‘lw prevention | Objection was made rather 1o the afidavit filed es
thy

o * N
of any gnnecessary c’xepar&ﬁf‘c from 8 principle.”

. 2 .
Ye process, thus, not onle® 8thangked from a recog- :
The ; ; > ic ' to notice an

otticer, and its  authenticily 18 sthus dSubly secured.
But in n cuse like this, where the gervice is wholly
constructive, the virtue ‘sn{?pmed.‘to lie in the man-
ner of service is gone, and the factsditclosed on the
face of the process itselfs fwwnislk<hesvidence that
it i3 genuine legal procatese That this evidence
could, also, be &nnihilnted‘.giulthe paper thus shorn
of nearly every sttribute {ijaf, dis{ingadshes process,
still exert the power to guinamon .pariy before a

nized legsl source, but is ser9ed veg, known public

. legal tribunal, is & pmpo%itfo?l, ib dae pelieved, that

cannot be supported ou Lﬁéuqi})k’,-&o’r by suthority
founded on prineiple. . % e a8 o2

Turning now to the stattfe, we fotd that the peti-
tion must be signed by "0 betitiglers, and that
such petition, when preseut’ea,-mu?itobe'accompunied

" by proof that notice hns beey ¢lvens to all interested

parties. The parties movihfe iy thetpyoceeding arve
the petitioners, and itis clear thu}’ Tley are nuthor-
ized by the statute to give notice,” because they are
compelled to furnish proof that notice has been
given.” This flecessarily implies, in the absence of
other provision, that they are authorized to give the
noiice, “ Whenever a power is given by a statute,

" everything necessary to the making it effectual, is

giren by tmplication.”
123.)

This muchplainly appears: That the suthority
of the petitioners to give the notice is as effectuaily
supplied by intendment as though ithad been given
by express words. ¢ That which is implied in a
statute is 48 much a part of it as what is expressed.”

Now, whoever asserts more than this—whosever
asgerts that the statute which authorizes the peti-

(Pat, Dwarris on Sfatutes,

b It is said that the statute does not require any par-
ticular person or persons to give the notice, and |
therefore any person may give it. But at the fivst |
step in the construction of this statute we find the
petitioners invested with this power. We find that
the notice which these purties are empowered to
give is in the nature of process to bring & party into
court; and, further, that no person canexercise such
power uniess specially authorized, which, 88 to the
petitioners, #8 we have seen, is deduced from the
| etatute by necessary implication; and the petition-
ers are entirely competent to give the notice. Hence,
if such power is tound in the statute by iraplication,
it cannot be a necessary implication in the sense of
implying that which i8 necessary to make the act
effectual. But by what other orless degree of impli-
cation can it be found there? Where a plain, sim-
ple, sensible construction .has been given to a stuat-
ute, nothing more can be jncorporated into it by im-

I notice to be given, it must be the duty of somebody
l to give it. 1t cannot be the duty of 8 stranger. It
i must therefors be the duty of the petitioners; and
l hence the proposition that the statute does not re-
1 guire any particular person to give the notice is
shown to be untrue.
ﬂ In addition to all this let it be remembesred that
| ““statutes are to be construed in reference to the

sumed that the legislature intended to make any in-
novation upon the common law further than the

case absolutely required. The law yather infers j
that the act did not intend to make any alteration |

other than what is specified, and besides what has
been plainly pronounced; for if the parliament had
izad that design, it is naturally said they wounld have
expressed it,” (Pot. Dwarris, 185) and the case for
that construction of the statute which limits the
power to give notice to the petitioners, we believe
to be unanswerable.

The able counsel for therespondent, among other
caseg, cited Wright vs Wells, 29 Ind., 354, which was
an appeal from sn order of the board of county com.-
missioners sbolishing a highway., It seems that
the statute required notice of intention to present a
petition, to be given by publication three weeks

successively, in a newspaper published in the coun- |

ty, or by posting up netices inthree of the most pub-
lic places in the neighborbood of the highway.”

proof of service than to the form of the notice itself.
As to this point the court merely sey, “it is proper
objection made in argument
to the notice itself, claiming that
it was void, becanse notf signed by one or more of
the petitioners. We donot think a signature to the
notice is reguired by the statute.” The case shows
that the couusel admitted that the notice would
have been in due form if signed by one of the peti-
tioners., This admitted away any case he might
have made. No good reason can be given why sign-
ing by but one petitioner should be sufficient. We
might very well acquiesce in the decision so faras
it passed upon the objection nctually made. DBuatif
the case is to be regarded as holding that under a

—

statute like our own, the notice need not be signed
by the petitioners, or signed at all, it is entitled to|
little weight. In another part of the case the court |
held that the county bosrd scquired jurisdiction,
where the only proof of serviceshown by the record
stated no more than that due notice had been given,

. Inthe State va, Officer, this court, upon a wuch;
stronger case for the record, decided the other way. !
If the case was not good authority in State vs. Of-
ficer, it ought not to be considered controliing au-
thority in the case now before the court,

~“The case of the People ve. Carpenter, (24 N. Y. !
86,) aroseunder an actof the legislature of New
York, entitled “an sct to vest in the board of guper-

tioners to give notice, also authorizeg one not a party |

to the proceeding or & public officer—any indifferent
person, a8 it may please his inclination to invest
himself with the sovereign power of the state, in

| this particulay, must show afirmatively where and

" how that power isto be found. It iscertain itmust

be gotten frowm the statute, if at all, by implication.

visors, certain legislative powery, and relates to the
slteration of the boundaries of towns, or to the erec-
tion of new towns. ‘The second section of the act

twelve freeholders of.

most public places of the t'own.“four weeks
previousfyto the intended application, -and

the ‘newspapers did not contain the names of .th,‘e i
twelve freeholders. The court say, on this point,

that the statute did not require the.put_ice_p}lbl_ishgd |

-

provided that notice in writing of the intended ap- |
plication to divide atown, subscribed by at least |
the town to  be

affected, should be posted in five of the |

a copy of such notice should also be publ‘i)shcd in ¢
the county newspapers, The notice published in |




in tbe newspapers to’ be so snbscribed, ‘I'he decis-
fou 18 an interpretation of the words such notfee, ag

nimea of the fresholders anbacrided to the notices

published in the publi¢ pluces were not & part of

this conclurion is reached 18 nov discloged. The

Lo exclude the case.from being considered authaority -
ere.

Penvey va Wolfborough, 87 N. H., 266, was a case
where the town objected to the acceptunce of a re.
port of the commissioners of highways, ordering
the laying out of a highwny, because, among oilier
reasons, the notice wes gigned by but one of the
vowinissiobérs 84 chairman. But the notice pur-
poried on Its face to be given by the board as ite act,
and that the notice was gigned by but oue member
of the board ae cheirmun, only involves the question
¢f proper attestulion where 4 written notice is to be
given by a board. That is not the point now berore
tije court. :

Eatou vy Supervisors (42 Wia, 317), wes also cited '
for the regpondent. It was a case where v notice of
apperl was not Brgned Ly the sppellpné, or by any
one for him. The court held the potice bad; but add
that they were not prepared to say that when a writ-
ten uotice is required to be given by & party under a
statuie, cr rule, not expressly directing it to be
signed, mrd when the party himael{ scrves tte no-
tice umsigned, we abkence of siguature may not Le
cured by service 1n person. This case does not secin
10" be in the respoudent’s favor, since, whero ihe
"AOfie6.18 cunsiruciive, the gervice cennot be made in
-PETBUM, §0d there woild be nothing to cuve the de-
| fodt. oY wanp of siguutiype, if i¢ conld be cured in
thEtavey, whaeh the court'docs not say, but merely
AP MEs ) vxpress sa opinion.

T INOgINY now to the-cases cited by counsel for ap-
BSeldpzt, e find inStste ve Otoe county (6 Neb. 129,
138), W siatute requinng, . Whenever the iphabi-
tuirs n sny connty desire the opening of & new
roud, or the discontivuance or change of auy rosd
Leretotore establiahed, they shall give atleast twenty
drys’ notice, by posting the notice on the court house
door. and ot tavee uther places in the vicinity of the
roud sought 1o be locuted. Upon this statute it was
held that the notice wust be signed by the petition-
erg, Coulsel Loy respoundent aeelis Lo avoid the force
of thus nthurity vn the ground that the statvute ex-

The yposting up of proper notices, deing
| esssentinl  to  the jurisdiction of the eourt,
over the proccedings to ley out the rond,

pressly suys tbal ‘‘lhey ” (the petitioners,)” shall

give nutice; but, n8 brs been shown, that ig precisely

T whial ony stRtuts suvs, .
I sppemrr, too, rrom the case of Stete vs. Officer,;
p that thig view has heretofore been announced,
| outter, by this conrt. Boubrm, J., in delivering the
opivionin thab case, seys: ' The comuty court juits
., broceedings fur the location of public highweys, to
condewin the land’ of private persons to public use,
iz onty required to cause comstructive notice to be
l giveu by he petitioners of their application for that
porpose,”’
L POLNe fact that the notice is to be in writing, im-
" plies a slgning, If A 18 to notify B in writing, the
fact that A, not another, gave the notice, should be
' yhowu by the writing—canuot be supplied by parol.
The words, in writing, import-by their own proper
force, that everything essentisl to u valid notice
mugt be in writing., (draves vi. Adams, 8 Vermont,
134; Taylor v, Burnap, 32 Mich. 739; Road Notlees,
5 Tiaxr,, Del. 324, Verder vs. The V'own ol Lime, 19
Wik, 201, 292)

the defect 38 n.t cured by the appearsnce of
| e appellant. (Burch vs Detroit, 32 Mich., 43;
the King vs Croke, Cowper, 206, 30: Dwight vs City
1 Council of Springfield, 4 Gray, 107.)

It would seem ulso that the proof of the posting
of ihe notices should be more derivite than what 13
| found in Lhe general statement thal they were post-
] ed “in three public places ip the vicinity of the
road.” “The followiny auihcerities, indeed, support
the aufliciency of tbe proof found in the record.
(Virlght vs Wells, 20 Ind., 354 McCallistey v4 Shuey,
| 24 lowa, 362; Carr va Fayette county, 37 Lowa, 00S.)

But {f the question © Whet 18 a public place ?’ be
a wixed quesiion of law and fsct, us Inid down in
Gahoon vs. Cue, 5T N. H, 572, and Russell vs. Dyer,

used in the statute, and is to the effcet that the |

such notices. The process of reasoning by which | Where the notice was " posted.

Droceeding was not judicial, which slone is suficient ||

40, N. H. 173. the nroof {urnished by the aMdavit of

| &.P-Eennedy ik plrinly iusafiicient. In State vs.

Wiliiame, 45 Maine, 361, in a tafute requiring -
tice to be posted in s prblic ang conspiqcuoueim?agg
the court 2ay that (he proof should show the p]ac«;
Tbhe record showld
show the facts, 80 that the conrt oan see whethér‘tllt%
hotice has been posted in a public place or not. (Du-
vout vs. Highway Commiggjoners, 28 Mich, 362, Yeo-
ple vg, Cominisgioners, 14 Micl. 527, Stute vs, Oth-
cet, 4 Oregon. 1&¢.)

But sy gnestioun ag to the anfiiciency of the proof
of service becomes nnimportant where the record
discluses, ax it Qoes in hie cege, thet no legsl notice
liag Leen given. 'fhe procveedings of the county
court were void aud ehouid huve been quashed,

v Thed ndgment of the circuit court nust be re-
erged,
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OPINION OF HON, ELWOOD EVANS, |

——

To the Honorable Board of County Com-

missioners of King County:
GENTLEMEN:

At the August term, 1880, of the

County Commissioners’ Court $250 was
appropriated for improving the county
road from Samamish river to New-
castle, and the road supervisor and one
o the Commissiners were authorized to
let the contract to the lowest responsi-
ble bidder., Luke McRedmond was
coutracted with at the sum of 14 cents
per rod, for the improvement ordered,
and now presents his bill for $116, ap-
proved by the supervisor.

At the session of the Legislative As~

sembly of 1875, of the Territory of |
Washington, were passed two specal |

road laws applicable to King County,
to wit: ‘‘An act to regulate the collee

tion and disbarsement of road und road
poil tax in King Couvty,’ upproved |

' Nov 12, 1875, (See page 212) and ao act || i ﬂi@ Hatte

entitled, “An act authorizing the Coun-
ty Commissioners of Pierce, King and
Cowlitz Counties to appropriate money

for the improvement of public roads.” |

(See page 197, laws of *73.)

By the first named act road tix was |

made payable in money. Seec. 5 made
the fax collected a common road fund,
1o be distributed by the Couaty Com-

missioners. “Duae regard to the com- ||+

mon good of the County” was to be
observed in the division of the fands
among the several distriots (Sec 6, id.)

The second named act authorized an |

sunual appropriation of $2000 cut of
the Genersl County Fund Sec?2 author-
ized the expenditure of such appro-
priation by supervisors under the direc-
tiou of the Board of County Commise
sioners,

Ifthese laws have not been repealed
by the passage of the general road law
of 1879 (See laws 79, Sec 72, p 69),
the appropriation by the Board st
its Auguet term, 1880, and the countract
with Mr MeRedmond were lawful and
proper under the two acts citea. To
my mind it is clear that the Commis-
stoners scted in good faith and upon
the opinion that those two laws were
in force, The contractor acted with
equal good faith, aod his claim is
equitable. Were I asked if the County

Comuwissioners, in August, 1880, or|
vow, could make such appropriation-|
or contract, 1 should auswer .in the|

|

negative. But as the County has em-

"to whether

ployed this party upon the faith it i
could so do, and he has bestowed labor |
by which tha County is to be profited,
b.llrecommend the allowance of the
ill. )
I may be pardoned for adding that
the general road law of 1879 modified |
by the powers of the Commissioners as |
prescribed in Seec 84 of the general
revenue law of Nov 14, 1879, controls
the ameunt of tunds which may be ex-
pended upon the county roads, viz: *[t |
shall not exceed six mills on every dol-
lar of taxable property,” together with
the road poll tax.  Nor can tne Couanty |
make appropriations, the law regulat-
Ing that the several road districts are
entitled to the tax levied and collected |
therein, ;
Respectfully sabmitted, 1
. ELwoop Evans,

Pros. Atty., 3d Jud. Dist., W T.

7 Read,”

OPINION :
To THE COMMISSIONERS OF KING
CouNty:
Notice of

Walla railroad: company w
railroad upon the'coutity'road know

as the beach road act; and file a
written opinion with the board as
said Kingi'county: can
hold said railroad - company re-
sponsible for damages, &e,” is before
me for answeri: /Ag thisi.is.a gues-
tion of considerable  moment and
necessarily involves the legality of
said ‘beach read,’ I
that propositi

first: <
The recordsof-the of‘count
commissioners show the following:
SPETITION FOR BEACH ROAD.”
We, your petitioners, pray that
your honorable body at your next
regular term, proceed to lay out
establish, commencing- abt fo

along said street to 7th or 8th street;

thence south along said street tothe
south line of said téwn site; thence,

examine

and
' of,
Main street in Seattle; thence east:

i
i
i




1

. iport to-wit: : e
| “Procesded -April~ 23,1868, and-

' J. Moss; thence southerly along or
* inear theYoot of the hill, untit thirty-
~jrods bbr imore’ sowth of the stono

. |inear as practicable so as'to:cross the '
- | pastare fence of ¥ Willlamson and, |
|1 2| at or near the hats on‘the trail, cons.

i|'tinning.en a straight line, entering

ty-road, Recommend the establi:

-] 1868, und road established, Journal,::

| filed 8nd wiewers appoinied ondér

| the.county ' road- Jeading. from Alki

I ppint. SES &1 %3 27

| Bighed, J. B, Hindsand 18 named,
‘I and 26 others,

| 8rd;. 1862, and MR McRatt,. P. Duni |
| fleld

e

| Asty " Thepetitigng oz

TR s e Bamece. » -

I southerly-liFaetion ohg, 'of ag:
‘near as practicable the woean derings'

[9f the north 1ine of J, Moss dung'
-Clalm; thence in southerly -diree- ||

Ftion on theanpst spr ietieable route,
80 R810 cross the%piﬁw; rish river |

at-orinear the northeast corner.of’

R ! ;

| Fames -Bush land ajm; ~thenga i" :

‘sautherly " on’ the hest ‘and “imost.

| practicible ground:sons to-intersect ||

 2d, Th'order " cedlve pelifion]
-4and

| Teport of ‘viewers.
'ng?ji‘éiavtﬁﬁ}'iewers. e
a0l thd dockodabiect ropart,
- Thbe act of 1863 repeals all acts in.
cons'istej'nt-'«'wi-td_n.silss_‘P,rovis__tous. : '
- Both acts proyide ‘that board may
alfer, establish of Vacate atany reg-
ular‘mesting, 2 2,7 . .
_ Both declare they shall not extab-
lish, olter .or wvacate, unless thoy

————

Petition dated Feb, 13th, 1862
and recorded in the road book, No. |
1, pages 48 and 49, % |
_ Petition ordered recelved Nov,

and " Johm' Martig ‘#ppointed |,
Ixviewera,
Report. of. viewers_recorded in

book No. 1, pages 49, 50 and 51;/ze- |

(find main start to 5th impracticable,
and_running across the toiyn site as |i
petition; thence following the me-
‘andering of tho Lay to the north:
{line of tho improved dands of John

quarry;-theficeonwstralght line-ns-

the plowed ground; thenceto coun. .

ment of the roud.. Signed by view-
ers. fomi e PR A L, N e
Report ordered-accepted May 4th,

.

page6l, - A0
! The petition for " thig road ‘Was
‘the statutes of 1859; laws 18589,
pagost, Sis B R
;. “I'he read ‘was viewed, the report
filed and 'order establishing thie road
' was under thitstatute BT™1868; laws
1863, page 510, . . oo
.. Anexamination of theroad books
‘show;: that fho following, hpatters’

) jt will be made; section 3; .and that a

| ..iThe.act of, 1865, Bection 4, makes

| coticeded “thiat

shall be satisfied thnt.20. days publiq
notice has been givan, of intent to
apply''and tithe 'when application

majority of thecltizens are'in favor;
seetion 8. v o i
The -board~ shall “equse -alerk to
enter their action upon all ronds in
a bock to be called’ ‘(he'road  book.

2 very material change In the sce-
tion. NT0MTTS 2 OIY S ige J
—By-act-of 1859,-n6-rond-establish-
ed, should be opened until the same .
be entered in the bodk e o 5 |
But pempact of 1868, section 4, ¢he
road shall notbo opened ‘or declared
& legal road’ until the same, thag is,
the action of theboird shall‘be fully’
recorded in the rond book, -
This road book shall contain:
“1st, Po{itigh, (it.any.)
“2d, Report of ylewers.
. 3rd, Desctiption”of tho road:
. “4th; Copy of the.urvey, (if any,)
.. /5th,"All orders” andy preceedings
‘touching the same, = & &=t T00Y
“Inthe absence of the amendment
of section Ayacts 1868; 1 migitt be
“Ithe entries in the
road book were, in so far a8 to /il | -

tary bt Jurigdictional, merel
BT RS Sy Sion, iy

. ‘But,we.aramet in the.amended
'la\squ?,'gwcxpress__;,dec‘ln'rstion ]
“that.no road shall be deemed a legal
road, pntil. the-same shall be fally
TRENEQEA Th s 4TI d-boak, 1100 L
" "Note what shall be Yecorded In

-

‘the road  hook .ag per direction of
section 4;“3‘. el DS S0TT0 0

THRCTF ACHST upon all roads, all|
the i‘etof"d#‘?édﬁcemix)‘g"_lghe_-rpa_(}s av

‘hava'been ‘thérerh retoriied. to-wit:

[Prosent, established.” .7
¥. Then section5, a3 we" IAVE geen,

e e e L ———



details the specml matters to. be-re-
‘corded; L]tese two sections, 4 and 6.
. must be cofstructed: together, and j¢
rouping them we have this.vigw,

The board:shall cause the clerk,_'
1o enter in tfieiroad . book,the)r ac-
. ion upon all ronds which tahey shalk

cstabush such entries shall cogtaing
1st, Tbe petition, (if any.)

2d, The report of the-viewers,

3rd, A descrip fon of the road.

-h.h, Copy of survey, (if any.) .

5th, Claims for damaves (if any.)

bt.h, With alfordexs zmd proceed-
ings touching thesame; and no road
hereaftor established, shall be deem-
' ed a legal road until such record be
fally made. No doub§ the final order
,esmbhshmg the road, should appeat:
‘in the rond book, m;d an order so
‘materinl is made mandatory by the
4th and BHth sectiom, aets of 1883,
page511.

We may not . enquire \\hy such
records are mandatoty, for the legis-
lature has by apocxal amendment
so declared,

I am therefore of the opimcm that

under the statutes ot 1863, no road [

could he established as n Iegnl road,
unless the orders appoinging. ;he
viewers and .the final endorsers--to
the establishing of the road. be en--
' tered in the roud book,

But again the bo:n:d d;0f commins-
foners is a court of- mfcuor Jux lsdlc-
tion,

, Thero is no presumptxon in iavor
: of the legality of its proccedings un-
‘legs it appear fully that it had ae-
quired jurisdiction ig”; th&;?rmlfqeye
preseribed by law: fé .ﬁ
"The state vs.. Berry, 12. Towa G0
Thompson vs. the county, 2 Ore-

A0l MRS W Mt gl

{the record. = wity PRRCY!
t Thompson. ve. i ¢ countjr, 2 Or e:
‘gon 345

{ In the"'mqtter of “establishing |-

Iroads there is no doubty, but under

fbectiun 3,-1863, ‘one }ansdlctional :

i fact i3 the gwing of nomce suaht}goA
“tico as it were, is the “Hnfimons or

. gon, 40. and actiony had: ugen (YD EE]
The facts necessary to confer jor- ] L
; isdiction must appear on the face of '

g L
W
1A «Thenotice required by law was
} necessary to,confer jurisdiction. Un-.|
it less it sppear jo_have beenr given, .
\gurm{llctlow will ‘not. be prosumed ",
If the record recite thac the no-
tiee was, givepronthat the conrt do-
cided that notnce:wwtg given, it will

-

record fails to show notlce ‘and fiils
| o ahow&%qt the board. nassed on
the question of notice, xb~w1lL ba in-
‘sufficient, ! BB et
i+ Btute:.vs, Audcrson, 3940&%'& 275.
= The Tns declares that: urntijl me.
hoard is satfsfied, that such®notide
was;. given they ean estabmb no
‘roads -

“on= the subject; therc is nothmg.
L-upomthe whqle record tondmg‘
shdwe- notice, nor tending 1o shoiv
that the question of noﬁice W.\S bo-»
fore'the bpard, . Mg e :
1t-§s nSt"apparcnf r’romﬁthe Whole
record, that the hoard had nuthou-
{yiior Junsdleubﬁ to- esmbllsm thxs-_-
: road..

for Henfce ﬂpdmtlns p?)int ¥ am‘sams{ .

} ied that there was no legal road és:
gtabh&shaq By- gha order of: M'ty 1863,
FId Adsust

be Ppritha-fetk strfﬂ‘cxent If the|

1874 Kn pottUon waa !
]presented to-the board, askling for

b rétdaTtnE G the ruad from Se-|

ame {o Foster's. feu'v on. black’ l‘l\'ol G &2

Epmhe‘ petition” for reloeations eunnot’
be- found, noF does 4t appear on. the-i'-_

'relocatlon of  ronds, [ i of “{ive

i opinion that” the action of the ¢om: |

rmls,smrfe.rsm this mazter duk;rm}
establish.a legil road,

rewiew of. tho road. was preseu»ted,f

. The power to_review is “given by,
- gectionss 11 «andtl?. ‘pagesT-and 8,
ty; patnphlet 48577, law now in forcg,.v. _
Sach re¥féw miy be’kad per'stit-
‘ute11, where theé placd of beginning |
as truu .course of any pnbhc road
shall’ betoine uncertam, .from any
Cztuse, and. 19 order to r@ iew, thers
apusts h.wegbgeﬁ?a puh,hc,,,road legal.-
ly established;- then the- purpose is

P~

process tezbring the Jnatter:. bcforefﬁ to  find® the- correct corners and.

the bonrdgtlmrule and nuhee hERT
Jurlsdiction=isd welk Inid -down® by
the supreme court of Towa thus: -

straighten: the:road so as to conform
to the survey as originally made;’

T Augnst; 187778, petmon for |

1 ro'td«book but as'seetion-2, pam-| . |
' phlet 1877 does not provnde for the. :

but unless.the rmd has been Iegally [




| established, ne review can mulke it
a legal road,.
| The petition of 1877 makes no
csuch case as contemplated by the
statutes, and hence the proceedings
lunder that petition did not make
‘the road a legal one; and had this
| been a Proper place ftor review, it
was necessary that persons appoint-
ed to review should be household-
‘ers, and this appears in no part of
the record.

Heuce I conclude that there was
'no legally established road by the
“action of the board in 1877,

This road has been used and trav-
-eled as a public highway substan-

tially on the line it now is for many
years; but from all the testimony at
hand, I am convinced that it cannet

| be sustained as a public rond either
.| by dedieation or prascription,

There is one more question bear-
ing upon this read as follows.

“An act to legalize and make
valid the lecation of county roads,”’
approved Nov. 9, 1877; (road laws,
pamphlet, page 40.) This act has
been construed by Judge Greene in
the case of Tierce vs, & 'ty as being
prospective in its operations; hence
it would not cure any defects or
omissions in the location of this road.

Respectfully,
TRVING BALLA D,
Presecuting Attorney 3rd Judicial

| District, Waghington Territory.

|

|
|
!
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